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COMMENT ON RECENT CASES 387 

Insurance: "Sole and Beneficial Ownership." — The vendor of real 
property effected insurance upon the property while in the possession 
of the vendee under a contract of sale. The policy contained a clause 
providing that "it should be void if the insured's interest is other than 
sole and unconditional ownership." The court held in Sharman vs. 
Continental Insurance Company 1 that the vendor was not the sole 
and unconditional owner, and by way of dictum, said that the vendee 
was such sole and unconditional owner within the meaning of the 
policy, even though a portion of the purchase price remained unpaid. 
While there can be no doubt that the dictum is the rule in most juris- 
dictions, its operation has been somewhat restricted in California. 2 

As between vendor and vendee the effect of an executory contract 
for the sale of land is to work an equitable conversion and to clothe 
the vendee with an equitable interest in the land. This is a familiar 
doctrine of equity based on the principle, that for the enforcement of 
the just rights of the parties, equity will deem that to be done which 
ought to be done. The vendee under such contract of sale is considered 
sole and beneficial owner of the property for the purposes of the 
policy in jurisdictions which place upon him as equitable owner all 
risks of ownership. In those jurisdictions he fulfills the condition 
for the purposes of insurance because the vendor can compel specific 
performance of the contract notwithstanding the injury or destruction 
of the property. 

But in California the equitable title of the vendee is not of itself 
sufficient to satisfy the condition of sole and beneficial ownership. 3 
In the case of Conlin vs. Osborn 4 the vendee had an equitable title 
to certain property, and while the vendor was still in possession of the 
property, it was destroyed by fire. The court held that the loss must 
fall upon the vendor, saying, "There is a wide distinction between 
the proposition that the vendee in possession under an executory con- 
tract of sale may .... upon full compliance enforce specific per- 
formance of the vendor's contract .... and the proposition con- 
tended for that notwithstanding the destruction of the subject-matter be- 
fore the day set for payment and conveyance . . . (the vendor) may, 
nevertheless compel the vendee to pay the whole purchase price in ex- 
change for a fraction of the property sold In such a case the 



1 16 Cal. App. Dec. 149. (First App. District Jan. 23, 1913.) Rehear- 
ing granted March 14, 1913. 

2 Elliott vs. Ashland Mutual Insurance Co., (1888), 117 Pa. St. 548, 
12 Atl. 676, 2 Am. St. Rep. 703; Loventhal vs. Home Ins. Co., (1896), 112 
Ala. 108, 20 So. 419, 33 L. R. A. 258, 57 Am. St. Rep. 17. Hanover Fire 
Ins. Co. vs. Shrader (1895). 11 Tex. Civ. App. 255, 31 S. W. 1100. 
Miller vs. Alliance Ins Co. (1881), 7 Fed. 649. 

3 Smith vs. Phoenix Ins. Co. (1891), 91 Cal. 330, 27 Pac. 738, 25 
Am. St. Rep. 191. 13 L. R. A. 475; Conlin vs. Osborne (1911), 161 Cal. 
659, 120 Pac. 755;Finkbohner vs. Glens Falls Ins. Co. (1907), 6 Cal. App. 
379, 92 Pac. 318; Potts Drug Co. vs. Benedict (1909), 156 Cal. 334, 
104 Pac. 423, 25 L. R. A. (N. S.) 609. 

* (1911) 161 Cal. 659, 120 Pac. 755. 
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vendor is excused from performance of the contract, but he cannot re- 
tain money paid on account of the proposed purchase or recover 
moneys remaining unpaid." Following out the rule, it is held that 
when the vendee has gone into possession under his contract he 
must bear the loss even though such loss occurs before the time set 
for conveyance. 5 It seems, therefore, that under the California authori- 
ties the vendee's equitable title plus possession or the right to pos- 
session will satisfy the condition of sole and beneficial ownership for 
the purposes of the policy. Thus the rule in most jurisdictions 
that the loss falls upon the equitable owner is restricted in California to 
cases where the equitable owner has been given possession or the 
beneficial incidents of ownership. It seems entirely just that the one 
having the use and profits of the property should bear the risks of 
ownership. 6 

W. H. S. 

Mining Law: Location: Conveyance by Locators Prior to Discovery. 

— The United States Circuit Court of Appeals, in the case of Rooney v. 
Barnette, * recently held that the location of mineral ground gives the 
locator before discovery and while he is, with reasonable diligence, 
endeavoring to make a discovery, the right of possession against all in- 
truders, and that it is a right which he may convey to another. A 
placer claim of 20 acres had been located by two individuals in June 
1904. In September, 1904, while the defendant was mining on the 
ground under a contract to purchase the location, he made a discovery 
of gold. On September 4, 1905, he exercised his option to purchase the 
claim. On September 21, 1905, the plaintiffs entered and located part 
of the defendant's claim. The question was whether or not the ground 
was open to location by the plaintiffs. The court held that the original 
locators of the claim could lawfully convey to the defendant their 
right to complete the location by discovery, and that the claim there- 
after perfected by the defendant's discovery was valid. 

This case seems to be res integra in the Federal Courts. The 
Supreme Court of California appears to be the only other court 
which has considered this problem. Miller vs. Chrisman, 2 decided in 
1903, was the first case in California, and has been the leading authority 
in subsequent cases in this state and is cited with approval in the case 
under discussion. 3 Chief Justice Beatty filed a strong dissenting opinion 
in the original case, declaring that under no circumstances, could there 
be an assignment of the right to locate a claim. The force of this 
dissenting opinion was, however, dissipated by the Chief Justice's 



5 McCollough vs. Home Ins. Co. (1909) 155 Cal. 659, 102 Pac. 814; 
Finkbohner vs. Glens Falls Ins. Co. (1907), 6 Cal. App. 379, 92 Pac. 318. 
6 See 9 Harvard Law Review, 106; 1 Columbia Law Review, 1. 

1 (October 7, 1912) 200 Fed. 700. 

2 (1903) 140 Cal. 440, 73 Pac. 1083, 74 Pac. 444. 

a Weed v. Snook, (1904) 144 Cal. 439, 77 Pac. 1023; Merced Oil Min- 
ing Co. v. Patterson, (1908) 153 Cal. 624, 96 Pac. 90; Merced Oil Mining 
Co. v. Patterson, (1912) 162 Cal. 358, 122 Pac. 950. 



